Florida Law Review
Volume 8

Issue 2

Article 4

June 1955

Right of Will Contestant to Have Attorney's Fees and Costs
Charged to Estate
Martin Sack Jr.

Follow this and additional works at: https://scholarship.law.ufl.edu/flr
Part of the Law Commons

Recommended Citation
Martin Sack Jr., Right of Will Contestant to Have Attorney's Fees and Costs Charged to Estate, 8 Fla. L.
Rev. 225 (1955).
Available at: https://scholarship.law.ufl.edu/flr/vol8/iss2/4

This Note is brought to you for free and open access by UF Law Scholarship Repository. It has been accepted for
inclusion in Florida Law Review by an authorized editor of UF Law Scholarship Repository. For more information,
please contact kaleita@law.ufl.edu.

Sack: Right of Will Contestant to Have Attorney's Fees and Costs Charge

DATE DOWNLOADED: Thu Sep 8 12:45:43 2022
SOURCE: Content Downloaded from HeinOnline
Citations:
Bluebook 21st ed.
Martin Sack Jr., Right of Will Contestant to Have Attorney's Fees and Costs Charged
to Estate, 8 U. FLA. L. REV. 225 (1955).
ALWD 7th ed.
Martin Sack Jr., Right of Will Contestant to Have Attorney's Fees and Costs Charged
to Estate, 8 U. Fla. L. Rev. 225 (1955).
APA 7th ed.
Sack, M. (1955). Right of will contestant to have attorney's fees and costs charged
to estate. University of Florida Law Review, 8(2), 225-229.
Chicago 17th ed.
Martin Sack Jr., "Right of Will Contestant to Have Attorney's Fees and Costs Charged
to Estate," University of Florida Law Review 8, no. 2 (Summer 1955): 225-229
McGill Guide 9th ed.
Martin Sack Jr., "Right of Will Contestant to Have Attorney's Fees and Costs Charged
to Estate" (1955) 8:2 U Fla L Rev 225.
AGLC 4th ed.
Martin Sack Jr., 'Right of Will Contestant to Have Attorney's Fees and Costs Charged
to Estate' (1955) 8(2) University of Florida Law Review 225
MLA 9th ed.
Sack, Martin Jr. "Right of Will Contestant to Have Attorney's Fees and Costs Charged
to Estate." University of Florida Law Review, vol. 8, no. 2, Summer 1955, pp.
225-229. HeinOnline.
OSCOLA 4th ed.
Martin Sack Jr., 'Right of Will Contestant to Have Attorney's Fees and Costs Charged
to Estate' (1955) 8 U Fla L Rev 225
Provided by:
University of Florida / Lawton Chiles Legal Information Center
-- Your use of this HeinOnline PDF indicates your acceptance of HeinOnline's Terms and
Conditions of the license agreement available at
https://heinonline.org/HOL/License
-- The search text of this PDF is generated from uncorrected OCR text.
-- To obtain permission to use this article beyond the scope of your license, please use:
Copyright Information

Published by UF Law Scholarship Repository, 1955

1

Florida LawNO
Review,
TES Vol. 8, Iss. 2 [1955], Art. 4
The Supreme Court, in not deciding the case on the basis of the
status of an executive agreement, failed to clarify any of the questions
here presented. It would have been encouraging to the cause of constitutional government if the Court had taken this golden opportunity
to overrule the Pink case; then United States v. Guy W. Capps, Inc.
would have stood alongside Youngstown Sheet 6 Tube Co. v. Sawyer as
a milestone in the return to government by laws and not by men.
BARRY L.

WILLIAMS

RIGHT OF WILL CONTESTANT TO HAVE ATTORNEY'b
FEES AND COSTS CHARGED TO ESTATE
A court has no inherent power to award costs or fees; this power
must be given by legislative enactment.' Florida provides by statute
that in probate proceedings costs may be awarded in the discretion of
the county judge2 and that an attorney who has rendered services to
an estate may be granted appropriate fees. 3
BENEFIT TO ESTATE

As an aid in determining whether a contestant is entitled to fees
and costs from an estate, the majority of American jurisdictions, including Florida, require that the litigated question be vital to the
estate or result in benefit to it.4 The Florida Court recently stated:
"[A]n attorney who has rendered valuable services to an estate... may
be paid for such services by ...showing that his services benefitted [sic]
the estate. If the services tend to break down, subtract from, or dissipate
the estate, he cannot be compensated for it."5
Constructions by the courts of the phrase benefit to estate have been
iHenry v. Nevada County, 93 Cal. 569, 29 Pac. 230 (1892); Wallace v. Sheldon,
56 Neb. 55, 76 N.W. 418 (1898).
2FLA. STAT. §782.14(1) (1953).
3FLA. STAT. §734.01 (2) (1953).
4E.g., In re Bernay's Estate, 150 Fla. 414. 7 So.2d 444 (1942); In re Cannariato's
Estate, 159 Misc. 409, 287 N.Y. Supp. 1010 (Surr. Ct. 1936); In re Faling's Estate,
113 Ore. 6, 228 Pac. 821 (1924).
5
1n re Gleason's Estate, 74 So.2d 360, 362 (Fla. 1954).
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as divergent as their geographic locations. The stringent New York
view is extreme: it means only an increase in distributable assets, either
by bringing additional property into the estate or by defeating a
charge against it.6 Obviously under this interpretation even a successful contestant does not benefit the estate, which is a semi-entity
independent ot the distributees. A more liberal definition looks to
the intent of the testator; if his true will is established the estate is
benefited.7

Florida, together with most courts, follows the tenor of the second
view. If a contesting attorney succeeds in establishing the true will
the estate is benefited, 8 because then the property passes to the lawful
heirs. 9 Though a will contest adds nothing to the value of the estate
corpus, if it results in preventing an unlawful distribution of assets
fees and costs should be allowed the contestant. 10
In a case of first impression, In re Wilmott's Estate," the Florida
Supreme Court allowed attorney's fees and costs as claims against the
estate when the testator's adopted son was successful in setting aside
one of five wills and codicles, under each of which he received one
dollar, and in effecting a change in the manner of distribution of the
assets, though he was unsuccessful in achieving intestate distribution.
The Court stated:

12

"It is merely a coincidence that under the terms of the prior will
and codicil finally established, after intervening instruments had
been set aside, the distribution of the assets of the estate will be
similar in most particulars to what the distribution would have
been under the invalid republication instrument, and that
appellant will receive no greater share than that which he
would have received had he remained silent. The services of
counsel in preventing distribution under invalid instruments
must be held to confer a benefit upon the estate, .

.

. and at-

torneys' fees [and reasonable costs] should be allowed."
61n re Cannariato's Estate, 159 Misc. 409, 287 N.Y. Supp. 1010 (Sur-. Ct. 1936).
71n re Chapin's Estate, 19 Wash.2d 770, 144 P.2d 738 (1944).
SSmith v. Haire, 138 Tenn. 255, 197 S.W. 678 (1917).
9Johnson v. Burleson, 61 So.2d 170 (Fla. 1952); In re Merica's Estate, 99 Neb.
229, 155 N.W. 887 (1915); In re Faling's Estate, supra note 4.
10Matter of Afong, 26 Hawaii 337 (1922).
1166 So.2d 465 (Fla. 1958).
121d. at 470. But cf. Conner v. Brown, 89 Del. (9 W.W. Harr.) 529, 8 A.2d 64
(Super. Ct. 1938).
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UNSUCCESSFUL PROPONENT OR EXECUTOR

Florida agrees with most jurisdictions that an unsuccessful proponent or executor of a will should be allowed his costs and fees
from the estate, provided he acted in good faith and had reasonable
cause tor resisting the contest, on the ground that an executor is
bound to defend the estate from attack.' 3 An executor named in an

apparently valid will is presumptively justified in attempting to
probate it, and his necessary costs and attorney's fees will be paid out
of the estate regardless of the success or failure of his effort. 14 As a
corollary, if he knew or should have known at the time he offered
the will that it was a forgery, or that the testator was lacking in testamentary capacity; or fraud was present, the court should disallow
the fees and costs incurred. 15 The executor's attorney is not entitled
to fees from an estate if the executor acted in bad faith, even though
the attorney is ignorant of the facts.' 6 Essentials of good faith must
dearly appear before costs and attorney's fees can be charged against
7
the estate.'
Some jurisdictions make the distinction that no fees or costs will
be allowed if (1) the executor is the sole or principal beneficiary; or
(2) the contest involves only his interest under the will; or (3) the
results of his efforts will inure solely to his benefit.' 8
UNSUCCESSFUL CONTESTANT

Several states have denied costs and attorney's fees to an unsuccessful
contestant.' 9 Policy arguments advanced are that an unsuccessful
contestant stands in the same position as any defeated litigant 20 and
that a contrary holding would promote litigation. 2" It has been held
13FLA. STAT. §732.14(3) (1953): "An executor, being prima fade justified in
offering a will, in due form, for probate, shall generally receive his costs and
attorney's fees out of the estate, even though he is unsuccessful."
14Watts v. Newport, 151 Fla. 209, 9 So.2d 417 (1942).
'51d. at 216, 9 So.2d at 420 (dictum).
11n re Graham's Estate, 156 Fla. 421, 23 So.2d 485 (1945). Contra, Watts v.
Newport, 151 Fla. 209, 217, 9 So.2d 417, 421 (1942) (dictum).
17In re Graham's Estate, 156 Fla. 421, 23 So.2d 485 (1945).
'sE.g., Little v. Gavin, 245 Ala. 252, 16 So.2d 873 (1944); Daly v. Moran, 256
Ky. 280, 75 S.W.2d 1041 (1934).

19E.g., In re Eaton's Estate, 204 App. Div. 609, 198 N.Y. Supp. 579 (3d Dep't 1923);
In re McKachney's Estate, 143 Wash. 28, 254 Pac. 455 (1927).
20n re Weidman's Will, 189 Wis. 440, 207 N.W. 950 (1926).
211n re De Lin's Estate, 135 Ore. 8, 294 Pac. 600 (1930).
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that unsuccessful attempts to revoke a will already admitted to probate, 22 to destroy a trust created under a valid will,23 to object to
the jurisdiction of the court,2 4 or even a successful attempt to remove
an executor2 5 are not benefits that merit the award to the contestant
of his costs and fees.
The Nebraska court, in overruling two previous decisions2 6 in
which it allowed costs and fees to an unsuccessful contestant who had
reasonable grounds for instituting a caveat, pronounced that courts
are not invested with discretion to award costs and fees to unsuccessful
contestants solely because contests are undertaken in good faith and
for probable cause. 27 The court was of the opinion that such a doctrine would invite the disappointed, discontented, and litigious to
scramble for the property of the decedent. Such persons would have
all to gain and nothing to lose, since costs and fees would in any
event be taxed to the estate. Professor Atkinson agrees: "To go to
the extreme of allowing an unsuccessful contestant's fees to be paid
from the estate . . . seems an unhealthy stimulation of will con2,8
"2....
tests
Those states that allow costs and fees to unsuccessful contestants
require that the contestants shall have reasonable grounds or probable
cause for instituting the contest and shall demonstrate good faith in
resisting probate..2 9 An unjustified protraction of a contest has been
held to constitute affirmative evidence of bad faith.30 In an unsuccessful contest predicated upon fraud, undue influence, or incapacity of
the testator, if no evidence thereof is produced the contestant has
failed to show good faith or probable cause and must pay his own

costs.

31

22Smith v. Callison, 152 Fla. 516, 12 So.2d 381 (1943).

23Lewis v. Gaillard, 70 Fla. 172, 69 So. 797 (1915).
241n re Michelsohn, 136 N.J. Eq. 387, 37 A.2d 118 (Prerog. Ct. 1944).
251n re Love's Estate, 136 Neb. 458, 286 N.W. 381 (1939).
2GSeebrock v. Fedawa, 33 Neb. 413, 50 N.W. 270 (1891); Mathis v. Pitman,
32 Neb. 191, 49 N.W. 182 (1891).

27Wallace v. Sheldon, 56 Neb. 55, 76 N.W. 418 (1898).
28HANDBOOK OF THE LAW OF WILLS 559 (2d ed. 1953); see
ON THE LAW OF WILLS

§§705,

also

2 PAGE, A TREATIsE

706 (3d ed. 1941).

29Ekg., Stanley v. Beck, 242 Ala. 574, 7 So.2d 276 (1942); Conner v. Brown, 39
Del. (9 W.W. Harr.) 529, 3 A.2d 64 (Super. Ct. 1938); Greene v. Reynolds, 133

N.J. Eq. 342, 32 A.2d 351 (Ct. Err. & App. 1943).
.3OInre Squier's Estate, 106 N.J. Eq. 267, 150 Atl. 430 (Ct. Err. & App. 1930).
311n re Tenenbaum's Estate, 118 N.J. Eq. 405, 179 Atl. 273 (Prerog. Ct. 1935);

In re Tobin's Will, 114 N.J. Eq. 170, 168 Atl. 464 (Ct. Err. & App. 1933); In re

Simpson's Estate, 169 Wash. 419, 14 P.2d 1 (1932).
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NOTES
CONCLUSION

According to the more numerous decisions the right to costs and
attorney's fees depends on the contestant's successful conclusion of
the will contest. The theory is that the estate is necessarily benefited
when the probate of an invalid will is successfully contested; when
an unlawful distribution is prevented; or when a lawful distribution
is effected. 32 Professor Atkinson feels that, while the prevailing party
should be entitled to court costs from the estate, the successful contestant should be no more entitled to attorney's fees than the prevailing
party in other types of litigation.33 At least one jurisdiction is in
accord with his thinking.3 4 When the requisites of good faith, probable
cause, and benefit to the estate are present, however, the Florida Court
has allowed both costs and fees from the estate to the contestant who
successfully resists probate, regardless of whether he profits from the
35
contest himself.
MARTIN SACK, JR.

32Podesta v. Podesta, 28 Tenn. App. 282, 189 S.W.2d 413 (1945).
33HANDBOOK OF THE LAW oF WiLs 559 (2d ed. 1953).
341n re Olmstead's Estate, 120 Cal. 447, 52 Pac. 804 (1898); Henry v. Nevada
County, 93 Cal. 569, 29 Pac. 230 (1892).
351n re Cobb's Estate, 157 Fla. 590, 26 So.2d 442 (1946).
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